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first day of January; the notc offered in cvidence under the
declaration, was made payable “on” the first day of January.
It was insisted that this was a variance.

Maxnine and MerrimaN, for Appellant.
N. H. Purrrg, for Appellee.

Scazes, C. J.  The note is sufficiently described in substance
and legal effect ; and this, we think, is all that can be required,
to entitle the party to read it in evidence. It may e, and
doubtless is true, that plaintiff could make a legal tender, and
by it stop interest upon such a note as is described in the decla-
ration, before the day of- payment thercin. Yet that will not
alter the legal cffect of its terms. For it would not be due,
nor could the owner maintain suit until the day named. So the
words import no obligation, are not mutual, and conscquently
do not determine, import, or describe any characteristic of it,
or its logal effect as a contract. If the doctrine of substantive
variances is once carried beyond this test, it will be difficult to fix
boundaries to its application. We do not feel willing or justi-
fied in entering upon speculative differences, and can only sanc-
tion those that may affect the merits of the case,'or be demanded
by special averments.

Judgment affirmed. .

Epenezer Hiceixs, Appellant, v, Josgra LiEg, Appellee.

APPEAL FROM LA SALLE.

Where it is apparent that the jury misunderstood or disregarded the evidence or
instructions of the court, or neglected properly to consider the facts, or over-
looked prominent and essential points in them, and have failed to do substantial
justice, the verdict will be set aside and a new trial granted.

A mnew trial will be granted for giving improper instructions to or withholding
proper instructions from the jury.

Where a contract specifies that materials to be gsed, shall be of the best quality,
and to be approved before used, the party furnishing them should apply to have
them approved, or he uses them at his peril.

In a contract for finishing a building, a party sustaining damage by the use of poor
materials and workmanship, may recoup under the general issue, by way of
reducing the recovery under the quantum meruit or valebant counts.

The damages so recouped, to be deducted from the value of the labor and materials
proportionately, as fixed by the contract.

Where an instrument is not truly described in its material parts, it cannot be read
in cvidence, under a special count upon it.
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TWhere performance under a contract is alleged at the day fixed by it, proof of
performance under a parol enlargement of the contract, is not sufficient. Nor
will excuse for non-performance be reccived.

Averment of a demand at the usual place of residence of a party, is not sustained
by proof of demand at his still-house.

Where a party stipulates to do all -the work on walls and partitions, ete., accord-
ing to plans and specifications which are embraced within the contract, this will
not be restricted to the number of walls and partitions, and their condition on
the day the contract was exccuted, but will be understood as applying to the
plans and specifications.

THIs was an action of assumpsit, brought by appellec against
appellant in the County Court of La Salle County, to the
March term, A. D. 1855. The declaration contained one special
count and the common counts. The special count averred that
by o certain agreement, made on the 21st December, A. D. 1852,
between plaintiff and defendant, the plaintiff agreed to fur-
nish all the materials, such as lath, nails, lime, sand, ete., and
do all the labor in plastering and stucco work, required to be
done on the building then being built by said defendant, and
known as the ¢ Chambers House ;” said plastering and stucco
work to be done and finished according to the specifications of
said work, by J. Mullany, architect of said house.  That
defendant agreed to pay plaintiff for said work and materials,
the sum of two thousand dollars; four hundred of said sum to
be paid in horses and wagon, and the rcmaining sixteen hun-
dred dollars to be paid as the work progressed. That the
plaintiff had performed and fulfilled all things on his part to be
performed and fulfilled, and did afterwards cnter upon and com-
mence the said work, and for that purpose did procure and find
all materials and labor necessasy for performing the same, and
did progress with said work as fast as the joiner work would
admit of, and did finish and complete the same, to wit, all the
plastering and stucco work required to be done on said Cham-
bers House, according to the said specifications by said Mullany.
Yet the defendant would not pay, but neglected and refused.
Anncexed to the declaration was a copy of the contract and a
bill of particulars. Defendant filed a plea of the general issue.

On the trial, the plaintiff offered in cvidence the written con-
tract of the parties. The defendant objected to the introduction
of said contract in cvidence, under the first count of the decla-
ration, and the court sustained the ohjection, and the contract
was excluded under said fitst count. Said contract was then
read in evidence, under the common counts, and also the follow-
ing specifications of J. Mullany : Title plastering; all the halls,
and rooms, and closets, on the first and second floors, lathed
(three-cighths inch between,) plastered, browned and hard-
finished, fit to reccive paint; all angles porfectly straight, even-
ly and smoothly laid on; the mortar of the best quality, and
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approved of before laying on; the dining room to have a good
dental cornice, and three center-pieces, with roffles, twist and
foot Icaf in cach; the parlor to have a good cornice, of ap-
proved model, with two center-pieces, with scroll and foot leaf.
The hall to bave two centers, with plain cornice and leaf. The
third floor, the attic and the basement, with all the rooms, halls,
passages, apartments, closets, stairs, ote., to have lath, and plas-
tered two coats, and finish smooth, with good materials, and in
proper proportions, and finished white, fine and workmanlike.

Plaintiff then called John Burrell, who testified that plaintiff
had the contract for plastering the Chambers House ; saw four or
five of plaintiff’s men at work there. Witness thinks there was
some filling of the inner surface of the wall, because of the wall
not having been built straight. Saw plaintiff cutting down some
chimneys that projected eight inches into the room, two in the
west end, and two in the drawing room. Saw Mr. Lee and his
son at work on a cistern there.

Plaintiff then called S. Broost, who testified that he helped
plaintiff to plaster first brick story, and part of the second;
thinks plaintiff furnished the materials. There was some filling
between joists in the lower story; plaintiff did it; don’t know
how much it was worth. Lec worked some on chimneys in
dining room, and did the plastering in the attic. Witness stated
that the basement was rough, and that it would cost more than
for one coat of plaster to put it in order; half as much more.
Plaintiff made the cistern ; don’t know who furnished materials.
Walls of house were crooked ; they were filled up with mortar.
The plastering was well doune, the roof leaked and spoiled it ;
the material was good. The halls, rooms and closets were all
plastered, so far as witness knew. The first and second stories
were hard-finished, ready for paint.

Cross-cxamined. Don’t know how much filling up between
the joists plaintiff did. Saw him at work at two chimneys; saw
him plastering in the attic; can’t say how much he worked on
the cistorn ; was at the house when it was finished. There is no
cornice nor cenfer-pieces in any of the rooms.

Re-examination. Higgins was there often; never heard him
object to leaving off the cornices or center-picces.

Plaintiff then called Wm. Grundy, who testified : plaintiff did
the plastering in the Chambers House, and furnished the mate-
vials for plastering. Some alteration was made in the fire
places ; I belicve there were ten or twelve of them. Consider-
able extra work was done, in tearing off the lath over several
doors. Plaintiff topped out a kitchen chimmey, put on not less
than two fect, and perhaps three or four foet. Lee cleaned out
flues inside. Plaintiff built the cistern; it was a large one; he
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plastered and comented it. The roof of the ceiling leaked very
bad. The plastering foll from the ceiling ; sometimes more than
half the plastering fell from the ceiling at a time. Plaintiff put
it on again; was worth from one to threc hundred dollars.
There was a privy put up, the ceilings of which plaintiff lathed
and plastered, two stories high, ten fect wide, and cighteen to
twenty feet long. Plaintiff worked on this by the day; don’t
know how many days. Plaintiff made arrangements for some

" stucco work; got a man from Chicago to put it on, and the com-
pany concluded not to have the stucco work done.

Cross-cxamined. Defendant did not say that company would
not have the stucco work done, but came to the conclusion
“to let it go.” The extra work that was done by plaintiff was
worth several hundred dollars, from two to five hundred dollars.
Lee admitted that defendant furnished materials for the cistern.

Plaintiff then called Valentine Crelty, who lestified that there
were six chimneys altered by plaintiff, and that flues were clcaned
out, and chimney topped out.

Plaintiff then called Seth W. Hardin, who testified, that
several partitions were put in or altered, and that the plastering
fell off on account of the roof leaking, and that it was worth
thirty to forty dollars to patch up the plastering when it fell
off from beginning to the end. Several other items of account
were testified to as of extra work.

Mr. Grundy recalled. Brick walls of the Chambers House
aot lathed; no laths put on the brick walls of the rooms or
halls ; the house had three stories of brick above the basemoent.

Hardin recalled. Brick walls did not have any blocks or
-studding put into them for furring.

Cross-examined. Worth cight cents per yard to lath the
walls and find materials.

Defendant then called T. D. Brewster, who testified, that he
‘was onc of the building committee to superintend the building
of the Chambers House; that there was no change in the plan
of the building after December 21st, A. D. 1852, except some
«of the partitions were moved ; there wasno change in the attie.
Witness ecmployed plaintiff to make the oven wall, and paid him
for it; Dbelieves it is less work to take out the fire-places and
plaster over than fo plaster around them; was no change in
bascment that added to expense of plastering; there was some
little change in basement, but plaintiff told witness, since this
trial, that defendant had paid him for some alterations, and he
had put on some others, and that it was all settled for. Mate-
rials used in plastering Chambers Iouse were very poor; sand
came from the river where it had been washed ; not hair enough
in plastering ; fell off all over the house where it never had been
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wet; it fell off after we had put a new tin roof on the house
that did not leak ; the falling of the plastering was not caused
by water; no cornice was put on round the dining room or
parlors; no center-picces at all put on; only two to three feet
of bascment- wall taken out six feet high. Lee set but two
grates ; walls were not lathed. Witness don’t think he had any
talk with defendant in the Chambers House in relation to stucco
work, as stated Ly Grundy ; don’t know of any agrecment be-
tween Higgins and Lee that the stucco work should not be done.
It was agreed between Higgins and witness, after the plastering
was done, that stucco work should be dispensed with, for the
reason that there was not time to do it. DPlaintiff had a man
there who put some mouldings around one door, and made an
arch of stucco over a passage way; he was a very long time
doing it, and it was very badly done. It has usually been the
case that when river sand was used, the plastering would fall off.

Defendant examined George Low, who testified, that the
plastering fell off badly; it was thick, and had very little hair
m it ; some fell down from the sides where it never got wet;
some fell off without getting wet.

Defendant then called A. G. Shepard, who testified, that
Higgins had paid plaintiff $2,047 and some cents, less a credit
of $12.75, and that Lee said the account was all correct except
about $30, which he claimed was a mistake.

Plaintiff handed witness, who was clerk for defendant, a bill
for extra work, which was credited to him in his presence,
amounting to $69.75.

Defendant then called J. Mullany, who testified, that it was
worth one dollar per running foot to put on the cornice in the
dining room ; was 198 fect. The three center-pieces in dining
room worth $15 each; cornice in hall worth scventy-five cents
a foot; was 162 feet; center-picces in hall worth $10 each.
Plastering not oqual to that required by specifications; lath
were put on entirely too thick ; there was not hair enough in
the plaster. The sand was not fit to use; could crush up the
mortar in my hand. There was not a wall in the house hard-
finished fit to receive paint; not a room in the whole building
where the plastering had not fallen off more or Iess. The whole
work being worth $2,000, the stucco work was worth the prices
before nawed and fixed by me. .

Defendant then called Mr. Jones, who testified, that he had
been a plasterer for thirty years; that ncither the material or
work comported with the specifications. The lath ivere too
close; there was too little hair in the mortar. The sand is
very poor; what we call duicksand. The stucco work men-
tioned in the contract is worth $400. The plastering has come
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off in every room, not only on the ceilings, but on the side
walls; would rather have the mortar off the building than on
it. This was the substance of the testimony.

Defendant’s fifth instruction was as follows :

“By the contract, in this case, the plaintiff was bound to lath
all the halls, rooms and closets on the first and second floors of
the building, and all the rooms, halls, passages, apartments,
closets and stairs on the third floor, the attic and the basement,
as well on the brick walls as on the paltmon walls of the same;
and if the lathing on the brick wall was dispensed swith by the
understanding of the parties, then the jury should deduct from
the contract price the pro rate value of such lathing, if it was
not worth as much to do the work in the way it was done, as it
would have been to have done it according to the contract.”
To which the plaintiff asked this qualification: “It might be the
law, if defendant had pleaded or given notice of 5et—off but
under the general issue, which is the only issuc in this case, the
Jjury can deduct nothing from the contract price for not lathing
the walls,” which qualification was ncither marked, given, or
refused, but was handed to the jury by the court with the other
instructions.

The eighth instruction of the defendant is as follows:

¢« That if Higgins did not object to the materials used in the
plastering, yot, unless it is proved that he was called on to
approve or disapprove such materials, the fact that he did not
object does not preclude him from insisting and proving that
such materials were not such as the contract required, and
having damages allowed to him on account of the insufficiency
of such materials.”

V. H. Hicemvs, W. Cuunasero, and B. Coox, for Appellant.
W. H. S. Warraog, for Appellee.

Scarms, C. J.  Where it is appanent, as it is hore, that the
jury must have misunderstood, or disregarded the evidence or
instructions of the court, or neglected properly to consider the
facts, or overlooked prominent and essential pointsin them, and
have failed to do substantial justice, we are compelled to set
the verdict aside and grant a new trial. Wendell v. Safford’s
Ezecutor, 12 N. Hamp. R. 171; Inhabitants of Bangor v.
Inhabitants of Brumswick, 27 Maine R. 851 ; Gordon v. Crooks,
11 1L R. 142,

A new trial will be granted also, for misdirections of the
court on the law, or for withholding proper instructions, material
to the case. 'We must treat the qualifications asked by plaintiff
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below to defendant’s fifth instruction, as of the former charac-
ter, and under the circumstances reported in the bill of excep-
tions, as given by the court. Giving the paper to the jury,
containing it amongst others given, and without remarks, or
marking it refused, was calculated to mislead them. The
qualification asked should have been refused, and the eighth
instruction asked by defendant below should have been given.
The contract specified that the materials should be the best,
and approved before used, and when obtained, Lee should have
asked their inspection and approval. Higgins may not be
required to wateh from day to day, for this purpose, or else be
concluded as approving. If used without, it must be at the
risk of Lee, who had specially agreed to furnish the best. The
qualification asked by Higgins to Lee’s third instruction, scarcely
differs from the modification given by the court. We waive
the expression of any opinion upon Lee’s first and fourth instruc-
tions, believing the jmatters therein clearly settled by the evi-
dence ; and having no references to authorities on the argument,
we do not deem the matter of sufficient importance to this case,
to call for such an examination as would satisfy us to sanction
or disapprove the rule here laid down. The court laid down
the law in the various instructions given, and we are not able
to account for the verdict, either upon the facts or the law.

The plaintiff in error had a right to recoup his damages sus-
tained by reason of poor materials and inferior workmanship,
and under the gencral issue, by way of reducing the amount of
the recovery, under the quantum velebant, and quantum meruit
counts; and by the amount of the damages so sustained, being
deducted from the value of the labor and materials, as fixed
proportionately to what is done by the terms of the contract.
Decisions to this effect, and upon a great variety of facts and
civcumstances, fully sustain the rale. Low v. Forbes, 14 1l
R. 428; Koon v. Greemman, 7T Wend. R. 121; Epperly v.
Builey, 8 Porter Ia. R.72; MgKinney v. Springer, ibid. 59;
Manuille v. Mc Coy, ibid. 848 ; Farmer v. Francis, 12 Iredell
L. R. 282; Blood v. Enos, 12 Vermont R. 625 ; Merrow v.
Huntoon and Dow, 25 Vermont R. 9; Hayward v. Leonard,
T Pick. R. 180; Bowker v. Hoyt et al., 18 Pick. R. 555;
Barber v. Rose, 5 Hill R. 76; Shaw v. Badger, 12 Serj. and
Rawl. R. 275; Western v. Sharp, 14 B. Monroe R. 177.

Proofs and allegations must correspond. The instrument was
not truly described in its material parts, and could not be read
under the special count upon it. Where performance is alleged
at the day, proof of performance under a parol enlargemcnt, is
not sufficient.  Littler v. Holland, 3 Term R. top 324, bottom
6581 ; Smith v. Brown, 8 Blackf. R. 22.
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Neither will excuse for non-performance be received. Cran-
dall v. Clark, 7 Barb. S. C. R. 169; Wathan v. Penebaker,
guardion, 3 Bibb R. 99. Averment of demand, at a party’s
usual place of residence, is not sustained by proof of demand
at his still-house. 8 Bibb R. 267.

The specifications and plans are embraced within the terms
of this contract, and Lee’s engagement bound him to do all the
work on the walls and partitions, ete., according to the plans
and specifications. To allow him to confine it in its meaning,
to the state of the walls, partitions, ete., on the day of its cxe-
cution, does look to us like assisting him to commit a fraud
upon the other party.

- /All questions and inquiries, with a view to convert into extra
work, what is so palpably included, were wrong, and should
have been excluded.

Judgment reversed, and cause remanded for new trial.

Judgment reversed.

TrE CHICAGO AND Rock IsnanD RaiL Roap Company, Plaintiff
in Error, v. Wmiiay G. W. WargreN et al., Defendants in
Error. )

ERROR TO COOK COUNTY COURT OF COMMON PLEAS.

A party delivered to the Rock Island Rail Road Company 1,716 pounds of rags,
which were in sacks, at Joliet, to be transported to Chicago ; the company offered
to deliver 500 pounds of rags at Chicago, which were loose, and outside their
depot: Held, that this was no deliverygof a part, and that the company was liable
for the price of the whole, unless it was showh that the rags tendered were a part
of those delivered, and that they were in a proper condition.

A shipper is not bound to take a remnant of his goods, in whatever condition they
may be identified and offered to him.

Commeon carriers must deliver to the owner or consignee, and they cannot relieve
themselves of their liability until the goods are delivered to the owner or con-
signee, or to a warehouseman, for storage; and there must be some open act of
delivery, to change the liability of a carrier to that of a warehouseman.

The proof of this rests upon the carrier. -

If a rail road carrier stores the goods transported by him in the car which he unsed
for the purpose, he must show that the car has been separated from the train, and
placed in the proper or usual place for storage, and in the care of a proper
person, to release his liability.

"The responsibility of the carrier must continue until that of some other person
begins, and the fact of the change must be shown by the carrier.
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