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in evidence under thethe note offeredfirst ofday January;
“ firstmade on” the ofday January.wasdeclaration, payable

a variance..It insisted that this waswas

Manning and forMerriman,- Appellant.

N. H. forPurple, Appellee.

described inJ. The note is substanceScates, sufficiently0.
effect;and is all that can bethink,and wethis, required,legal

entitle read it in evidence. It andbe,to the to mayparty
a tender,doubtless is that could make andtrue, legalplaintiff

it such a as is described in theinterest note decla-by stop upon
before the of- therein. Tet that willration, notday payment

alter itthe effect of its terms. For would not bolegal duo,
nor could the maintain suit until named.owner Soday the.the

mutual,words no arc andnotimport obligation, consequently
do not or describe characteristicdetermine, any it,ofimport,
or its effect as a If thecontract. doctrine of substantivelegal
variances is carried test,once this it will be difficult to fixbeyond
boundaries to its We do not feel orapplication. willing justi-
fied in anddifferences, can sanc-entering upon speculative only
tion those that affect the case,'orthe merits of be demandedmay
by special averments.

■Judgment affirmed.

JosephEbenezer Higgins, Lee,v.Appellant, Appellee.

LAAPPEAL FROM SALLE.

apparent jury disregarded■Whereit is that the misunderstood or the evidence or
court, facts,neglected properlyinstructions of the consider theor to or over-

prominent them,pointsand essential and have failedlooked in to do substantial
justice, granted.the verdict will a trialbe set aside and new

granted improperA new trial will be giving withholding-for instructions to or
proper jury.instructions from the

specifiesWhere a the quality,contract that materials to be shall be of bestjjsed,
used,approvedand to bo party furnishing applybefore the them should to have

approved,them peril.or he uses them at his
finishing sustaining damage by poorIn a building, partycontract for a a the use of

issue,generalmaterials workmanship, may recoup by wayand under the of
reducing quantumrecoverythe under the meruit or valebant counts.

damages recouped,The so to be deducted from the value of the labor and materials
proportionately, byas fixed the contract.

truly parts,Where an its material itinstrument is not described in cannot be read
evidence,in special it.uponunder a count
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it,a alleged day byunder isperformance proofWhere contract at the fixed of
contract,parolperformance enlargementunder a of the is not sufficient. Nor

non-performance be received.will excuse for
placeat the a party,of a demand usual of residence of isAverment not sustained

hisby of demand at still-house.proof
stipulates partitions, etc.,dopartya to all -the work on walls andWhere accord-

specifications contract,plans and which are embraced withining to the this will
partitions,to the andbe restricted number of walls and theirnot condition on

executed, beday applyingthe contract was but will as tothe understood the
plans specifications.and

anThis was action of byassumpsit, brought appellee against
in the LaCourt of Salle toCounty theappellant County,

A. D. Theterm,March 1855. declaration contained one special
and common counts. The count averredcount the thatspecial

December,made on the 21st A. D. 1852,a certainby agreement,
defendant,and the fur-between toplaintiff plaintiff agreed

asmaterials, lath, nails, lime, sand, etc.,nish all the such and
in and work,do all the labor stucco to berequiredplastering

then built defendant,on the said andbydone building being
“as Chambers said andknown the House stuccoplastering

be and finished towork to done the ofaccording specifications
J. architect of said house. Thatwork,said by Mullany,

for said work and materials,to paydefendant agreed plaintiff
dollars; four hundred of said sumthe sum of two thousand to

in and and thebe horses sixteen hun-paid wagon, remaining
to be as the work That thedred dollars paid progressed.

all hisand fulfilled on tothingshad beplaintiff performed part
fulfilled, and did afterwards andand outer com-uponperformed

and did andwork,the for that findmence said purpose procure
the same,and labor lor andnecossaey performingall materials

as fast aswith said work the work wouldjoinerdid progress
and, allof, complete same, %oit,did and the to theadmit finish

required to Cham-stucco zoork be done on saidandplastering
by Mullany.to said saidbers theHouse, according specifications

but andwould not refused.neglectedYet the defendant pay,
was a the contract and athe declaration ofcopyAnnexed to

aDefendant filed of the issue.pleabill generalof particulars.
inthe offered evidence the written con-trial,On the plaintiff

toThe defendant the introductionthe objectedtract of parties.
evidence,in under the first count of the decla-contractsaidof

and thecourt sustained the contractobjection,and theration,
contract thensaid fi'fst count. Said wasunderexcludedwas

and also the follow-evidence, counts,under the commoninread
all halls,of J. Title theMullany: plastering;ing specifications

closets, floors,and the first and second lathedrooms, onand
and hard-inch brownedbetween,) plastered,(thrce-cigliths

all even-fit receivefinished, angles straight,to paint; perfectly
on; andlaid the mortar the best quality,ofsmoothlyandly
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aon; to havethe room goodof before laying diningapproved
with, andtwistroffles,and threecornice, center-pieces,dental

each; cornice,have a ofthe to good ap-leaf in parlorfoot
and leaf.two with scroll footwithmodel, center-pieces,proved

with cornice and leaf. Thecenters,have two plainThe hall to
halls,and the all thebasement, rooms,the attic withfloor,third

andstairs, lath,to haveclosets, etc., plas-apartments,passages,
smooth, infinish with andmaterials,andcoats, goodtered two

finished fine andwhite,and workmanlike.proportions,proper
who testified thatBurrell,Plaintiff then called John plaintiff

House;the saw four orfor Chambershad the contract plastering
at work there. Witness thinks there wasmenfive of plaintiff’s

of the wallwall,the inner surface of the becausesome offilling
down somebeen built Sawstraight. cuttingnot plaintiffhaving

in theroom,inches into the twothat eightchimneys projected
and hisin the Saw Mr. Leewest and two room.end, drawing

on a cistern there.son at Avork
testified that heBroost,Plaintiff then called S. who helped

second;brick and of thestory,to first partplaintiff plaster
somefurnished the materials. There wasthinks fillingplaintiff

it;didin the loAver don’t knowstory;between joists plaintiff
Lee inmuch it Avas worth. worked some on chimneysIioav

and in the attic.room, did the Witness stateddining plastering
and that it Avouldcost thanthat the basement Avas morerough,

order;it in half as muchfor coat of to more.putone plaster
cistern;Plaintiff made the don’t know who furnished materials.

crooked;Avero AArerefilled with mortar.theyWalls of house up
done, it;Avas the leaked andThe Avell roof spoiledplastering

allhalls,material Avas The rooms and closets werethe good.
The first andso far as AAritnesslmeAV. second storiesplastered,

forhard-finished, readywere paint.
muchDon’t know Iioav betweenfillingCross-examined. up

;at atdid. Suav him work tAvo sawchimneysthe joists plaintiff
attic;in can’t hoAVmuch he worked onsayhim. theplastering

cistern; when it was There is nothe was at the house finished.
center-pieces anyin the rooms.cornice nor of

often; never himAvasthere heardRe-examination. Higgins
the cornices orto offleaving center-pieces.object

testified: didPlaintiff called Wm. AvhoGrundy, plaintiffthen
furnishedand the mate-House,the in the Chambersplastering

inmade the firealteration wasrials for Someplastering.
them,.; of Consider-I there were ten or twelvebelieve¡flacos

the lath over severaldone,was in offtearingable extra work
on not lesschimney,out a kitchen putdoors. Plaintiff topped

Lee cleanedfour feet. outfeet,than two and three orperhaps
cistern; one;ait helargebuilt the wasflues inside. Plaintiff

32
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and cemented it. The the leakedplastered, coiling veryroof of
bad. The fell from the sometimes more thanplastering ceiling;
half the fell the at a time. Plaintifffromplastering ceiling put
it on was one dollars.again; worth from to three hundred

aThere was lathedthe of whichprivy put up, ceilings plaintiff
and two ten and towide,stories feetplastered, high, eighteen

feet Plaintiff theworked on this don’ttwenty long. by day;
know how Plaintiff for somemany days. made arrangements

work; a man it on,stucco from to and the com-got Chicago put
not haveconcluded to the work done.pany stucco

Cross-examined. did that wouldDefendaht not say company
not the stuccohave work but came to the conclusiondone,
“ to Thelet it extra work that was done wasbygo.” plaintiff

dollars,worth several hundred from to five hundred dollars.two
Lee admitted that the cistern.defendant furnished materials for

thenPlaintiff called Valentine testified that therewhoOrelty,
were six altered and flues cleanedchimneys that wereby plaintiff,
out, and chimney out.topped

testified,Plaintiff then called Seth W. who thatHardin,
inseveral were or and thataltered, thepartitions put plastering

fell account the roof and that it worthoff on of wasleaking,
dollars to it fellthirty to the whenforty patch up plastering

•off to the end. Several other items of accountbeginningfrom
to as ofwere testified extra work.
recalled. Brick theMr. walls of Chambers HouseGrundy

lathed; no the of ornot laths on brick walls the roomsput
had.halls; the house three stories of brick above the basement.

Hardin recalled. Brick walls did not have blocks orany
into them for furring.■studdingput

to lath theWorth centseight yardCross-examined. per
find materials.walls and

D. that hetestified,then called T. whoBrewster,Defendant
the committee the buildingof tobuilding superintend■wasone

House; that there in thechangewas no planthe Chambersof
1852,after December A. D. some21st,building exceptof the

moved; in the attic.Avere there was no changethe■of partitions
aaAH,make and himto the ovenplaintiff paidWitness employed

andit is work to out theit; less takebelieves fire-placesfor
them; inthan to around Avasno changeover plasterplaster

added of Avassomethat to thereexpensebasement plastering;
thisin but sincebasement, witness,toldplaintifflittle change

and healterations,had himdefendant for sometrial, that paid
it Mate­and that all settledothers,some was for.had onput

; sandin Chambers House wore veryrials used plastering poor
;river it had hair enoughthe whore been AArashednotcame from

fell had beenoff all over the house where it neverin plastering;
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wet; tin houseit fell after had a roof on theoff we newput
causedleak;didthat not the of the ivas notfalling plastering

water; cornice the room orno was on roundby put dining
all feeton;no at two to threecenter-pieces onlyparlors; put

of basement-wall taken six Lee set but twoout feet high.
walls were not lathed. think he had anyWitness don’tgrates;

talk inwith defendant the in relation to stuccoChambers House
;aswork, stated don’t of be­by knowGrundy any agreement

tween and Lee that the should not be done.Higgins stucco -work
It was between witness,and after theagreed Higgins plastering
was that stucco for thedone, Avorkshould be with,dispensed

that a manreason there was not time to Plaintiff haddo it.
there Avho some and made andoor,around oneput mouldings
arch of stucco over a a timeho wasAvay; A’erylongpassage

itand wasit, It has been thedoing very badly done. usually
case that river sandAvhen Avas fall off.used, the Avouldplastering

examinedDefendant thetestified,aaRo thatGeorge Loav,
fell off Avas hairit and had littleplastering badly; thick, very

it;in AA'ot;some fell doAvn from the sides itAAdrero ncA-er got
some fell off without wet.getting

thenDefendant called G.A. thattestified,AvhoShepard,
had aHiggins $2,047 and creditpaid plaintiff cents,some less

andof that$12.75, Lee said the account Avasall correct except
about AArhichhe$80, claimed was a mistake.

Plaintiff handed a billAvitness, defendant,who Avasclerk for
for extra Avork, Avhich was him incredited to his presence,

toamounting $69.75.
Defendant then called J. itthat AvasMullany, testified,Avho

Avorth one dollar foot in theper to on the cornicerunning put
;room Avas198 feet.dining The three in diningcenter-pieces

each;room Avorth cornice in hall centsAvorth seventy-five$15
foot;a 162 feet;Avas in hall each.worthcenter-pieces $10

not to that lathPlastering- equal required by specifications;
Avere thick;on too input entirely there Avas not hair enough
the ;The sandplaster. not fit theto use could crush upwas

inmortar hand. Avas in hard-­my There not a A\rall the house
fitfinished to receive not a in theroom Avholcpaint; building

Avlierethe had not fallen off or less. The wholeplastering more
Avork worthbeing the the$2,000, stucco AvorkAvasAvorth prices
before andnamed fixed me.by

Defendant then Jones,called Mr. he hadtestified,Avho that
been a forplasterer that neither the material orthirty years;
Avork Avith the The lath toocomported werespecifications.
close; there was too hair in sand islittle the mortar. The

whatvery poor; we call men-The stucco Avorkquicksand.
tioned in the contract is Avorth The has comeplastering$400.
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inoff every notroom, on the on thebut sideonly ceilings,
walls; would rather have the mortar off thanthe onbuilding
it. wasThis the of thesubstance testimony.

Defendant’s fifth instruction was as follows :
“ .the inBy contract, case,this the bound lathwas toplaintiff

all halls,the rooms and on the secondclosets first and floors of
the and allbuilding, the rooms, halls, apartments,passages,

andclosets stairs on floor,the third the and the basement,attic
as well the same;on brick thewalls as on of thewallspartition
and if the on the bricklathing wall was «with thebydispensed

ofunderstanding’ the then the deductparties, should fromjury
the contract theprice pro rata value of if it wassuch lathing,

asnot worth much to work indo the the it was as itdone,way
havewould been to have it thedone contract.”toaccording

theTo which asked this “It beplaintiff thequalification: might
iflaw, defendant had or of set-off,notice butpleaded given

under the general which is the in thisissue, case,issue theonly
deductcanjury the forfrom contract notnothing price lathing

walls,”the which qualification marked,was neither orgiven,
but wasrefused, handed to the with thethe court otherjury by

instructions.
The eighth instruction the defendantof is as follows:
“ ifThat did used inHiggins not to the materials theobject

yet, unless itplastering, is that he called on towasproved
or thatsuch the fact he did notapprove disapprove materials,

does notobject him from and thatpreclude insisting proving
such materials were not such as the andrequired,contract

thedamages allowed him onhaving to account of insufficiency
of such materials.”

V. H. Higgins, W. and B.Chumasero, Cook, for Appellant.

W. H. S. Wallace, for Appellee.

Scales, C. J. Where it is here,as it is that theappanent,
havemust or thejury misunderstood, evidence ordisregarded

of the court,instructions or to consider theneglected properly
or overlooked and in andfacts, them,essentialprominent points

have failed to do substantial we are to setjustice, compelled
the verdict aaside and new trial. v.Wendellgrant Safford’s

171;12Executor, N. R. v.BangorInhabitantsHamp. of
Inhabitants v.Brunswick, 351; Crooks,Maine R. Gordon27of
11 Ill. R. 142.

A now trial will be of thealso, for misdirectionsgranted
the law,court on or materialinstructions,for withholding proper

to the case. We must thetreat askedqualifications by plaintiff
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charac-formeras theinstruction,to defendant’s fifth ofbelow
billin the of excep-and under the circumstancester, reported

theto jury,the theas court.tions, by Giving papergiven
remarks, orand withoutit otherscontaining amongst given,

Thethem.misleadrefused,it was calculated tomarking
and therefused, eighthbeenasked should havequalification

have been given.asked shouldinstruction defendant belowby
best,be thethat the materials shouldThe contract specified
haveshouldLeeobtained,and before and whenused,approved

benotand mayasked their Higginsinspection approval.
else beorfrom thisto watch to forrequired day day, purpose,
at themust bewithout,as If used itconcluded approving.

Thefurnish the best.had toLee,risk of who specially agreed
instruction, scarcelythirdasked to Lee’sbyqualification Higgins

We waivethe court.differs from the bymodification given
instruc-and fourthLee’s firstthe of anyexpression opinion upon

evi-thesettled¿matters bythe thereintions, clearlybelieving
on the; argument,and authoritiesdence no references tohaving

case,thistonot deem the matter of sufficientwe do importance
us to sanctionan as satisfyto call for such examination would

laid downThethe rule here laid courtor down.disapprove
not ablein and we arelaw the instructionsthe various given,

the law.facts oraccount for the either theverdict,to upon
sus­his damagesThe in error had a to recoupplaintiff right

and inferior workmanship,tained reason of materialsby poor
ofthe amountof reducingand under the general issue, by way

meruitquantumandquantum valebant,under thethe recovery,
counts; sustained, beingsoand the theby damagesofamount

as fixedand materials,from the value of the labordeducted
the contract.to the terms ofwhat done byisproportionately

andfactsa ofeffect, varietyDecisions to this and greatupon
Ill.14Forbes,v.sustain the rule. Lotocircumstances, fully

v.121; Epperly423; R.Greenman,R. Koon v. 7 Wend.
59;ibid.v.72;Ia. R.Bailey, Springer,3 Porter McKinney

12 Iredell; Francis,v.v. ibid. 148 FarmerMcCoy,Manuille
v.; Merrow282; v. R. 625R. Blood 12 VermontEnos,L.

Leonard,v.; HaywardR. 9Dow,Huntoon and 25 Vermont
555;Pick. R.180; al., 18HoytR. Bowker v. et7 Pick.

and12; Serj.Hill R. v. Badger,Barber v. 5 ShawRose, 76
R. 177.Monroe275;R. v. 14 B.Sharp,Rawl. Western

wasThe instrumentProofs and mustallegations correspond.
be readand could notin its materialnot describedtruly parts,

is allegedit. Where performanceunder the count uponspecial
isenlargement,under a parolat the ofday, performanceproof

324,R. bottomHolland,v. 3 Term topsufficient. Littlernot
R. 22.581; Brown,v. 3 Blackf.Smith
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Neither excusewill for be received.non-performance Cran­
dall v. Barb. R.Clark, 169;7 S. C. Wathan v. Penebaker,

3 Bibb R. 99. Avermentguardian, of at ademand, party’s
usual residence,of is notplace sustained by of demandproof
at his 3still-house. Bibb R. 267.

The and arespecifications embraced within theplans terms
this andcontract,of Lee’s bound him do allengagement to the

on andwork the walls etc.', thepartitions, toaccording plans
To,and allow himspecifications. to confine it in its moaning,

theto state of the walls, etc., on thepartitions, of its exe-day
cution, does look to us like him to commit a fraudassisting

the otherupon party.
and with aquestions view toinquiries, convert into extra•.All

work, what is so included, were andpalpably shouldwrong,
have been excluded.

and causeJudgment reversed, remanded for new trial.
reversed.Judgment

ChicagoThe and Company,Rock Island Rail Road Plaintiff
in Error, v. William W. inal.,G. Warren et Defendants
Error.

ERROR TO COOK COUNTY COURT COMMON PLEAS.OE

partyA the 1,716delivered to Rock Island Rail Company pounds rags,Road of
sacks, Joliet,which were in at transported Chicago; companyto be theto offered
pounds rags Chicago, loose,to deliver 500 of at which were and theiroutside

depot: Sid, this part,that no a companywas and that the was liabledelivered?
whole,,pricethe ragsfor of the unless it was partthat the were atenderedshouti

delivered, and theyof those that in a properwere condition.
shipperA is theynot bound to take a remnant of goods,his in whatever condition
may be identified and offered him.to

theyCommon carriers must deliver to the relieveconsignee,owner or and cannot
liabilitythemselves goodsof their until the or con-are delivered to the owner

signee, warehouseman, storage; openor ato for be act ofand there must some —delivery, change liabilityto the of a carrier to that aof warehouseman.
proof uponThe of this rests the carrier.
railIf a road stores goods transported bycarrier the in the he usedhim car which

train,purpose,the separatedfor musthe show that the car has been the andfrom
placed in proper place properthe or of astorage,usual for and in the care
person, liability.to release his

responsibility personThe theof carrier that ofmust continue until some other
begins, changeand the fact of the thebymust be carrier.shown
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